IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTH DIVISION

JOHN F. KNIGHT, JR.. et al. . §
Flaintiffs and Piaintiffs : g
Intervenars, - B No. CV 83-M-1676-8
. g
THE STATE OF ALABAMA, et al, : g
Defendants | §

OPPOSITION OF THE BOARD OF TRUSTEES OF THE UNIVERSITY OF
ALABAMA TO KNIGHT-SIMS PLAINTIFFS® MOTION FOR ADDITIONAL
RELIEF WITH RESPECT T STATE FUNDING OF PUBLIC HIGHER
EDUCATION

Comes now The Board of Trustees qf The University of Alabama, a defendant in
the above-styled causes (hereinafter “UAS‘!’], and files the following opposition to the
Knight-Sims Plaintiffs’ Motion for Additiohal Relief with Respect to State Funding of
Public Higher Education.

I UAS adopts and incorporates fts previously filed May 30, 2002 objections
to the Knight Plaintiffs® February 2002 argulnent that Alabama’s low property taxes are
racially motivated and represent an unconsfitutional vestige of sepregation that needs
remedying to provide more funds for the HBPUS. (SBee pages 21-23 of Response of the
Board of Trustees of The University of Alabd'ma to Knight Plaintiffs” and United States’
Commenis on Compliance with Remedial Deqrees, a copy of which is attached as Exhibit
A} UAS submits the following additional cpmments in support of the State’s position

that the relief the Knight Plaintiffs request {ultimat-:ly, more funding for the HBCUs to



achieve the objectives of this Court's decrees) is barred by the law of the case doctrine

(discussed in more detail in the State’s oppositian).

2. What the HBCUs have AMeadv Received. Bottom line, the Knight

Plaintiffs contend that this Court’s 1991 apd 1995 decrees and this Cowrt’s numerous

subsequent orders are ipsufficient because the State has apparently not allocated enough

money for the two HBCUs to achieve the desegregation objectives of this Court’s

decrees, The Knight Plaintiffs’ motion is silent as to how much money the State has

awarded to the HBCUs, and is void of any ajlegations that the State has failed to provide

the funds this Court has required.  The Stdte’s most recent Title VI report reflects that

between 1993 and May of 2003, ASU has had available to it § 73,621,783, and A&M has

had available to it $87, 387,026 to meet the fgoals and objectives of this Court’s decrees, !

Together, ASU and A&M have had availale to them $/67 miltion dollars for capital

funding, diversity scholarships, new programs, land grant programs, and trusts for

educationa! excellence.’ The State’s funding

obligations are not yet complate, and ASU

in particular has approximately $16 million 4dditional dollars awarded to it through year

2010 as a result of this Court’s May 6, 2002 [Order providing funding for ASU’s Doctor

of Education in Educational Leadership, Policy and Law. Funding for ASU’s final

graduate level program has not even been proposed to the other parties. Moreover, had

A&M and ASU taken full advantage of the

diversity scholarship funds and matching

funds for their respective trusts, the State would have been required to pay to the HBCUs

almost ten million additional doilars. With 54

the State complying with its funding obligatiof

i

pveral years of funding yet to go, and with

15 1o the HBCUs, it is hard to imagine how

! See Attachment 13 1o the 2003 State Annual Repart, *tsmhed as Exhibit B to this Response,




the Knight Plaintiffs can even suggest that this Court’s funding provisions have been

inadequate to fulfill the obligations that thi Court imposed on ASU and A&M.

i

Law of the Case. Without in any way acknowledging the finds the

HB{CUs have received, and without in any way explaining how those funds have been

spent thus far,” the Knight Plaintiffs complain that the racially discriminatory Alabama

Constitution of 1901 is the real culprit for|what they contend is inadequate funding for

the HBCUs to meet the ohjectives of this
old vestige was something that somehow
Because the Knight Plainiiffe previously
associated with the Constitution of 1901,
funding for the HBCUs has been fully and

appellate proceedings, the law of the case

ourt's decrees. They argue that this cettry-
could not have been resolved until now,

litigated the issue of racia] discrimination

and, more importantly, because suificiency of

fairly litigated through numerous tia] and

doctrine proceduraliy bars this Court from

entertaining the issues raised in the Knight P

tiff's Motion.

3(a). Testimony from Di. Mills Thnt;n. The racial motivation underlying the

Alabama Constitution of 1901, and specifi

paying taxes to support education for blacks

The Knight Plaintiffs complained in their Febru
Decrees that more information needed o
They complained in particular that the
substance and form adeq
compiied with."
HBCUs be modi
received and from whar sources, what expenditures
ordered revenues, and the ext
operating and capital funds,™ {Knight Comments at .
that the HBCUs were petesived to got

audis fiied

If the Knight Plaintiffs insist
would seem that
under this Court’s decrees and orde
they aliege that the Court has n

expectations?

rs. Since they are

be provided o

uare for the parties and the Cp
Knight Plaintiffs requested, and [JAS
fied “so that it becomes clear exactly

&Nt t0 which those funds
be operated in
boards of the HECUs lacked the leadership and commi
today that the HBCUs don
they would first have to prove why the

oL provided enongh

ally the objection of white landowners to

- |Was previously discussed during the earljer

2002 Comments op Compliance with Remedial
how Title V1 funds were expended by the HRCU s,
the HECUs “have not provided infermation in
10 as3ess the extent to which the Decree is being
greed, that the financia| reportmg procedures af the
balances are, what revenues have been
beem made for vwhar Furposes from the court-
ve been co-mingled with the institution’s general
=66}, In addition, the Knight Plaintiffs complained
tinancially sound manner and that the governing
1t 1o the desegrepation objectives of the decree,
have enough finds 1o comply with the decrees, it
nds given to the HBCUs have not besn sufficient
cleat on how the finds have been Spent, how can
funds o ASTT and A&M 1p meet the Coart's

6

no



trials in this case. Dr. Mills Thornton, the Knight Plaintiffs* historical expert, testified
about how in the late 1800s, the Republicans” desire to support the public school system

by taxes alienated voters, becayse they did not want taxes raised, and how white property

holders fought property taxes or any tax increases at all to support black education and
monies for black colleges, (Thormton, 11/5&7/1990 at pgs.78, 91-93, 183). The 1867
Constitution, which created a centralized $tate Board of Education, required that one-
fifth of all revenue from the state of Alabama be used for schools, The SBE sought to
educate biacks and cooperate with freedman schools that had been established after the
Civil war. The SBE's one black member, Patvon Finley, sought a state college for blacks
as his goal, and introduced a biil in the SBE that would have required the division of
federal Morrill Act funds between a white ahd black school. (fd at 81-82, 88, 110-1 12).
The 1875 Constitution, however, redeemed |white rile, abolished the SBE, and required
segregated schools. (Ic:i at 79, 130, 140). Thomton testified that ultimately, the
Constitution of 1901 resulted in the essentipliy complete disenfranchisement of blacks,
and that in terms of educational opportunity, blacks continued to get very little after 1901,
(/d. at p. 193). Thus, the Knight Plaintiffy were aware of the factual bases for their
curent motion, and in fact, previously introduced similar historical testimony. The law
of the case doctrine precludes the Knight Plainitiffs from re-litigating this issue,

3(b).

Plaintiffs had just discovered this historic

Plaintiffs® Requests for More F

ing For the HBCUs. Even if the Knight

evidence, the remedy they argue that is
justified due to that evidence: more state fiy ding for the HBCUs, is the same remedy

they have unsuccessfully argued for in the ppst three trials and numercus appeals. The




law of the case doctrine procedurally bars

HBCUs.

re-litigation of the funding issues for the

Dr. Daniel Sullivan, the Knight Plaintiffs’ funding expert, was asked in 1984 to

review funding practices in Alabama to deter]

mine whether they were a vestige of de jure

segregation. (Sullivan, 2/5/91, at p. 20) Although he testified that Alabama was a very

poor state, and below the average capacit
admitted, howevet, that Alabama was ab
education, relative to what it spends for othey
needed more money, but he argued it just o
{Sullivan, 2/5/91 at p. 220). In 1995, Sull
ASETF growth to Title VI Enhancements f]
A&M served less than 3% of students statew
each wear for ten vears, A&M would havg
receive $336.2 million. (Sullivan, 2/1/95 at
his plan could adapt to anything that the C
mstitutions, and that the plan could be ch
mission, etc. (M4 at 64). Additional expe
requested substantial surms of money, and
After listening to all the experts, including

to enhance the HBCUs with that level of

! For example, the Knight Plaintiffs requested capital
ASU’s funding hase starting at $20 million and inere
A&ZM of 5142 million; annual additions o A%M™s fo
$35 million after five years; and numerous other pro
one-time funding grant at 338 million, but argued its
Remedies filed by Knight Plaintiffs and A&M in 1995

¥ to fund public services, he nonetheless
pve average in appropriations for higher
things. Sullivan never contended the State
ceded a better means to divide this money.
fvan's suggestion was to divert 6% of the
nr ASU and A&M, even though ASU and
ide. Projecting a 5% growth of the ASEFT

received %3292 million and ASTT would

.10, 14-16, 54). Sullivan also testified that
urt chose to itnpose on the funding of the
ged according to the Court's decision cn
for the Knight Plaintiffs and the HBCUs
y additional new programs and facilities.*
e Court's own experts, this Court chose not

nding. The Knight Plaintiffs chose not to

nds for ASU of $142 million; anpoal additions to
ing to $40 million after five years; capital funds for
ing base starting at $10 million and increasing 10

s and land grant requirements. A&M requesied a
Ll needs were tloser to 277 million. (See Proposed
tmal).



appeal any of the issues afier the third trial,

Thus, the liability phase and the remedy

phase, including what constituted an educatiohally sound remedy, was litigated 1o a final

judgment in 1995.

Whether the HBCUs need more funds
their needs are more worthy than other state
legislature of the State of Alabama, The law
bars that issue from being re-litigated in

obligations, these educational policy decision

funding process of higher education. As this

required of the State is what is contained in tH

for their programs or facilities, or whether
heeds, are legitimate considerations for the
of the case doctrine, however, procedurally
this case. Removed from the remnedy
. become & part of the complex and political
Court held in 1995 “The minimum [funding]

e Decree. Based on the evidence at trial, the

Court set up a svstem and funding mechanisg that it reasonably expects will provide the

best services to the citizens of Alabama in
sound. Anything more is a matter of l.t.';aﬁfr'c:
_ (N.D. Ala. 1995}, See afso Missouri v Jernh
concurring) {Although upgraded facilities, en
be educationally sound, that type of reme
“legitimate political debate over educatior]

Constitution's command of racial equality.™)

3.

Case. Several additional conclusions of fag

Additional Findings of Fact |

o way that is practicable and educationally
" Knight v. Alabama, 9060 F Supp. at 272
ins. 495 U.8. 33, 70-71 (1990) {J. Kennedy,
haneed prugrams. and increaséd salaries may
ly is inappropriate, because it responds to

al policy and spending priotities, not the

hat Cannot Be Re-Opened Due to Law of the

t and law in prior opinions, which were not

successfully appealed by the Knight Plaintiffs or the HBCUs, likewise support the

position that the Knight Plaintiffs are proe

doctrine from ohtaining the additional reliel

edurally bamred through the law of the case

f their motion seeks, particularly relief based




on a theory that historical underfunding

of the HBCUs has not been sufficiently

remedied. These factual conclusions also damonstrate the financial support the HBCUSs

have received from the State priot to and thro

» An examination of the capital funds
all the instinutions in the state be

ghout this Court’s decree.

m state appropriations and bond issues to
ert 1953 and 1989 revealed that AAMIUI,

which received a total of $27,529,686 in capital funds, received more in actual
dollars than eleven of the PWIs and less in actual dollars than only ALl UA,
UAB, and USoAL, institutions which this Cowrt agreed were inappropriate
comparators for the purposes of fagilities comparisons and which had student
enrollments as high as four titnes the|enroliment of AAMU. Knight v. Alabama,
787 F. Supp. at 1274, 1277, 1061; 90|ST Ex. 202.8. ASU, which received a total
of $25.900,850 in capital funds, recgived more in actal dollars than ten of the
PWIs Id

Even the United States’ expert, Dr. [Kaiser, agreed that at feast since 1933 the
HBC s had received more in capitid funding than would have been eguitable
considering rheir enrollments and prdgram growth. 787 F. Supp. at 1276.

In its 1991 Order, this Court found that programmatic funding to the HBCUs had
been equal to or berter than that of comparable white institutions in Alabama
since at least the mid-19350s. 787 F. Bupp. at 1271. It also found that since fiscal
year 1986-87, ASU had received thg highest level of regular academic program
funding per FTE student of all the public senior institutions of higher education,
and that for fiscal years 1986-87 through 1989-99, A&M received the second
highest level of regular academic program funding per FTE smdent amoung
Alabama’s senior public instituwtions pf higher education. 787 F. Supp. at 1234,
In s 1995 Crder, this Court found |that with the Title VI Enhancement funds,
ASU and AAMU received higher percentage increases in stare appropriaiions
fram the time of the [990-91 trial to [994-95 than the average of ell other senior
higher education institutions, and thay such was true even excluding those Tiile VI
Program Enhancement funds. See Knight v. Alabama, 300 F, Supp. at 310-11, 1Y
283-85,

To determine an amount the State ¢ould award to eliminate im its entirety the
vestiges remaining as a result of the|State’s prior discriminatory capital funding
process, this Couwrt relied on ACHE's 1990-91 capital funding recommendation,
which incorporated AAMU’s request for 315,213,143 for modifications/
alterations of E&G space, and ASLI's request for $14,735938. This Court
specifically held that rhis amounr,| decreased by one-third represented the
“capital funds necessary to alleviate|the vestiges of discrimination which to this
day hamper the ability of ASU and AJMU to desegregare.” 787 F. Supp. at 1283,
In addition, this Court held that if in the future the state enacted a general capital



pvernents, then the HBCUs should receive
recommended by ACHE. i Thus, A&M
pital funds and ASU received $12,617,518

appropriation for college capital impr
the remaining one third of the amount
evenmally received $15,213,143 in ¢4
in capital funds.

The effect of this Court’s Order was to satisfy entirely the capital renewal
requests for E&G space for AAMU and ASU in ACHE’s capital funding
recornmendation. The rest of the ingtitutions’ capital renewal funding requests,
totaling $327,824,298, remained unsatisfied. Moreover, while this court-ordered
funding was more than three times ACHE s caleulated “entical capital needs”™ for
the HBCUss, it left unmet approximately $145 million of “critical capital needs” at
the other senior public instituticns, (ACHE capital funding recommendation)

This Court was clear that the payment of capital monies ordered was “not a step
along the path™ in removing the vegtiges that remained in the capital funding
process, but rather represented “the entire journey.™ 787 F. Supp. at 1372 4 104..

AAMU’s and ASU's Eleventh Circpiit Notices of Appeal indicated they were
challenging the adeguacy of the remedy ordered by the distoct court, secking a
judgment requiring the state to allocdte them more funds and to eliminate some
competing academic programs. Knjght Plaintiffs did not appeal the funding
aspects of the decree, and the Elevqnth Circuit ruled that the HBCUs had no
standing to seek to expand the remedy. Knight v. Alabama, 14 F.3d 1534, 1556
(11™ Cir. 1994). '

On August 12, 1994, this Court informed the HBCUSs that while those institutions
could expend funds for architectural desipn proposals for capital improvements,
no funds could be expended for other reasons without approval of the Court.
{8/17/94 Order). Later, in October of] 1994, in denying a request filed by ASIf to
expend capital funds, this Court ruled that in light of the uncertainty surrounding
the ultimate resolution of the issues ip the case following the rehearing, it would
not approve any requests to expend capital funds. (10/28/94 Order).

A few months later, AAMU submitted a Remedial Proposal (dated November 11,

1994) requesting a minimum of $20
$75 miilion for new facilities, ing
education conference center: and an
infrastructure™ expenditures.

Less than five months later, on Mas
approved the issuance of Revenue Bo
to use those funds to build a new liby

million in capital funds and a maximum of
luding a library, business building, and
additional $10 — $50 million for “campus

ch 30, 1995, AAMUI’s Board of Trustees
nds worth $46,240,000. Instead of planning
ary and education confarence center, which

AAMU had indicated in its remedial proposal were necessary to eliminate

vestiges, the revenue bonds allocateg

approximately $11.6 million to construct,




furnish, and equip a new stadium with loury skyboxes; £19 million to build and
furnish a new dormitory which included a cafeteria and banguet hall; $4.7 million
to construet, furnish and equip a new bysiness school; and the rest 10 pay intetest
and issuance costs, pay off a previous revenue bond, and improve ¢lectrical
witing, This bond issue put AAMU at (the institution's debt capacity. Knight v.
Alabama, 900 F. Supp. 272, 296-97. | This Court criticized AAMU for these
funding decisions, because “the record clearly demonstrates that generally the
PBIs’ stigma of infertority lies in the areas of academics and physical plant, not
dorm and athletic faciliies.” In addition, the bonds were intended to benetit
AAMU’s undergraduate residential sthdents and alumui, the vast majority of
whom are black.” See Knight v. Alabata, 900 F. Supp. at 297, § 145-157. This
Court noted AAMU had made these gxpenditure decisions even after its 1991
opinion criticized ASU’s decision to build an athletic stadium instead of facilities
to support its academic programs. 787 ¥. Supp. at 1282 0. 102,

Notwithstanding those criticisms, this Court ordered new programs and
expenditures at the HBCUs in its Aungyst I, 1995 Order. However, in a separate,
unappealed Order entered Sepiember 6, 1993, this Court advised both AAMU
and ASU that the previously ordered |capital funds would be sufficient for any
new facilities deemed necessary for new programs:

In planning for the use of ourt-ordered capital improvement

funds, ASU and AAMU should know that the Court will require

any facility improvement or ngw construction necessitated by the

programs the Court has authgrized for these institutions, to be

funded from the capital improyement funds the Court has ordered

ASU and AAMU to receive. The Court-ordered capital

improvement funds are those fnds awarded to the PBIs as a result

of the 1901 Order and Decree| See, Knight v. State of Alabama,

787 F. Supp. 1030, 1283 at ] 1376, 1378 and 1380 (N.D. Ala

1991).

e In another Order entered January 2,[1996, this Court reiterated its ruling that

capital funds awarded pursuant to thq 1991 Decree constituted alf the funds the

HBCUs would receive for facilities for its new programs:
So there will be no surprise in the future, the Court will take this
opportunity to restate what it spid in its September 25, 1995 Order,
namely, that in planning for the use of Court-ordered capital funds,
the university must temember that any construction required
because of the new progr the Court has authorized is 10 be
funded from the capital mpnies the Court has ordered the
university to receive. Jf such finds are not available because they
have been spent on other projects, then the university will have to
secure financing through the normal processes used by state
fnstitutions 1o fund renovationf and new construction.

On November 3, 1997, after extensi
the HBCUs, this Court entered

e input from the Oversight Committee and
Order setting forth the State’s funding



requirements for electrical and mechanical engineering programs at AAMU and
for allied health and accountancy programs at ASU. In addition to requiring
continued line items for program enhancement and desegregation planning at
A&M for five years, and at ASU for eight years, and 100% of the ACHE funding
formula recommendations for A&M s engineering programs for five years and for
ASU’s allied health and accountancy programs for eight years, this Court also
required the State to pay to AAMU an additional $3,031,905 over three years 10
fund equipment and furniture to operate the engineering programs. This Court
specifically held on pages 5 and 7-8 of this Order that:

A
(3) The pbiigation of the State
electrical and mechanical engin
(a) the State approptiates for
funding formula recommendatid

g |

with respect to the funding of the
cering programs s fulfy met when
five years 100°% of the ACHE
i for these programs starting with

the first year in which such fu]
funds the purchase of equip

hds are actually penerated and (b)
nt and furniture in the amounts

noted above. Should the Legislature wish to provide additional
sums o support these programy, they may certainly do so, but the
only amounts required by the Cpurt are those pre vicusly noted.

{6} The University’s Title VI Frogram Enhancement and the Title

V1 Planning line items shall
same five-year period as the
funds shall be used to support

(%) Any curricular or program
included in the Report shall
ordinary and regular process U3
expanston. There shall be ng
additional program approval i
cause.

i

(4) The obligations of the Stat

L L

continued at current levels for the
aranteed formula fimding. These
& New programs. -

expansion beyond that specifically

occur and be funded through the
ed by the State to approve prograrn

further recourse to the Court for
bsent a showing of extraordinary

ASU
> with respect to the funding of the

allied health science and accoyntancy programs is fifly met when
the State appropriates for eight years 100% of the ACHE funding
formuls recommendation for these programs starting with the first
year jn which such funds are actually generated.

{5) The University's Title V{ Program Enhancement and the Title

W1 Planning line items shall

continued at current levels for the

sarne eight-year period as the|ouaranteed formula funding. These
funds shall be used to support the new programs.

{7) At the end of the eight-ye
Title VI funding the allied he
be financed through the regul
State to fund such programs.

o

period of guaranteed formula and

th and accountancy prograrms tmust

and ordinary process used by the



(9 Any curricular or program
included in the Report shall

ordinary and regular process us
expansion. There shall be no
additional program approval 3

calse.

[ ]
$14,130,214, plus an additional $1.8
nine vears in Title VI Program E
for ASU's Doctor of Education in

On May 6, 2002, the Court appro

e 2 b

expansion beyond that specifically
nceur and be funded through the
ed by the State to approve program
further recourse to the Court for
bsent a showing of extraordinary

ved ACHE’s budget in the amount of
million ($200,000 additional per year for
cement Funds), for a tota! of $15,930,214
ducational Leadership, Policy and Law.

Recent correspondence to the Court from ASU’s Doctoral Program Coordinator

indicates that the program’s funding

development of a sound program. {See

4,

No Change in Law or in Fac

been adequate, and has allowed for the
Document # 3214).

t to Warrant Modification.  As the State

noted, the Knight Plaintiffs have not alleged 4 change in law or fact sufficient to warrant
modification of this Court’s prior decrses. Tlpoday’s financial crisis for higher education

fias not impacted the State’s ability to fulfill its funding mandates as required by the

Court’s two decrees and subsequent orders. |
during the 1990-1991 trial, with proration o

Knight v. Alabama, 787 F. Supp. at 1208 n. 8

n fact, the State was in a funding crisis back

© the ASETF increasing to 6.5% that year.

-

5. The State’s funding situation simply has

not deteriorated to the point that the State cannot fulfill its funding obligations under the

Decree.
Knight v. Alabamu, 900 F. Supp. at 272
Plaintiffs’ motion to modify the decrees 1o q
unwarranted and nothing more than a sensiti;

state legislature.

As this Court has noted previousi)

N.D, Ala. 1995),

e, “Anything more is a matter of politics.”

Therefore, the Knight

btain even more funding for the HBCUs is

ve issue of state law that must be left to the




Decree. As this Court has noted previously, “4f vehing more i5 o matter of polirics.”
Knight v. Alabama, 900 F. Supp. at 272 (ND. Ala. 1995). Therefore, the Knight
Plamuiffs’ motion to modify the decrees to obtain| even more funding for the HBCUs 15
unwarranted and nothing more than a sensitive isgue of state law that must be left to the

state legislature.

Respectiully subrniited,

Vit e N
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UAS Appendices A-( reflect, UAS institutions i

as a result have achieved noteworthy progress.

Finally, the Knight plaintiffs suggest il

ave taken this Decree quite seriously, and

hat the services of the AGB are needed

because Dir. Munchus and other Afncan Ampericans wers not named o the search

commyttee for UAB’s presidency, Of the 23-

member search conmnitiee, five {or 22%)

are African Americans, including Dr, Louis Dale, UAB's Associate Provost of Minority

and Special Programs. As this Court held in 1

the racial composition of the last UAB presi
African Americans}, neither the Remedial Ds

violated by a search committes comprised of 23

IV,
COURT TO RESQLVE A PO
PROFPERTY TAX ISSUE

RESPONSE TO KNIGHT PL

493 when Dr. Munchus complained about
dential search commitiee (5 of 18 were
cree nor federal discrimination laws are
% African Americans,'?

AINTIFFS' INVITATION FOR THIS
LITICAL STATE LAW AND POLICY

The last nine pages of the Knight plamtiffs’ comments attempt to argue for the

first time in this case that Alabama’s low proy
tesulted in under-funding of k-12 public schof

deprives black students in particular access to

address this issue by asserting that Alabama

perty taxes are racially motivated and has

ols and higher education, which arguably
igher education. They invite this Court to

s political and educational leaders have

acknowledged that reform of the state’s raciaily discriminatory property tax system is

2 Specifically, this Court wrote in its April 15. 1993 Or
The Coutt, however, does not find that the p
violates the Remedial Decres, No part of the

er at pgs. 5-5 {emphasis in ftalics):
ess for selecting the President of LAD
ernedial Decree, oc any law of which the

Court is aware, requirg that CAR appeint a selegtion committes whose racial composition
mwiches that of the City of Birmingham, thaf UAB censult certain groups about the

selection process, or that UAD obtain approv

from centain groups of its sclection for

president, ... [WJhether U4B s selection commiitiee contains a vepresentative number of

black members, whether U4 consulls ceruain
whether UAB obtains approval of itr selection
redevan!.

21

groups aboul Wie selection process, and
for president from certain groups, s not

Exhibit A



practicable, consistent with sound edy
educational and economic firture of al] citig]
UAS respectfully submits that thit
invitation, through these comunents, to |p
education to litigate what is clearly a politig
Supreme Court. Although public senior
endorse changes in Alabama law and politi

* their operations and maintenance and more g
backlog in capital project requests,” ang
obviously “educationally sound,” this Court
abstain from deciding sensitive pelitical stag
As Justice Kennedy cautioned in his concym
33, 7071 {199% an elaborate capita]. COTETH)
but “these items are a part of legitimate p
spending priorities, not the Constitution's cor
Moreover, if Alabama’s property ta
vestige of segregation, that showld have been
the three trials of this case. The Knight plaj
case was flist initiated, their failure to piovea
their failure to propose in the 1995 ia] modi

85 an educationally sound and practicable req

these issues now, in the last three vears of the 1

" ACHE's Report on Facilities Master Plan and Capital

cational practices, and necessary for the

ens of Alabamg,

Court should not accept Knight plaintiffs’

rolong federal court oversight of higher

al state law jzsne already before the Alabama
higher education instimtions would likely
s that would result in more state funding for

apital funds for the over $1.393 billion dellar

although more funding for education is

should exercise prudent self restraint and

e law funding and educationa] policy issues,

Ing opinion in Missour: v Jenkins, 495 1] S,

ction plan may be good cducational policy,

plitical debate over edueational policy and

imand of racial equality.”

£ striucture represented an unconstitutional

pled and fully and fairly litigated in one of
ntiffs” failure to plead this 1ssue when the

constitutional viclation in earlier trials, and

flcations to Alabama’s Property tax system

nedy procedurally bars them from raising

Emedial phase of this case,

Project Requests, February 2000,

22



The Knight plaintiffs did, however, fully litigate the issue of the state’s alleged

inadeguate funding for black citizens. During
enhanced HBCUs, they never expressed dism
the HBCUs would have on the majority of blag
a result of therr efforts, they obtained through 1
revised orders at ieast an additienal $100 milli4
and programmatic funding.’* Although this €
they had requested for the HBC Us, they chosd
or conclusions of law. Those findings are fina
not only complied with each of this Court’s |
provided significant additional funds to the HH
be disguised as a remedial decree viglation. TH
funding issucs in this case to Ltigate a political
state courts.

V. CONCLUSION
Signrficant progress has been made in A
d

in Alabama’s student bodies, faculty, and a

resources mandated by this Court’s April 3, 208

those three trials in which they argued for
ay about the impact increased funding to
k students attending Alabama’s PWIs. As
wo Remedial Deeree orders and numerous
bn for the twe HBCUs in capital, planning,
urt’s funding remedy f2ll far short of what
not to appeal thus Court’s findings of fact
and binding on the parties. The State has
unding orders, but it has also voluntarily
CUs. Thus, this property tax issue cannot
ere is no need for this Court to re-open the

state law question already before Alabama

vlabama in mereasing black representation

ministrative staffs. With the financial

(42 Order, this progress will continue, and

this costly litigation, which has occupied a quarter of a century, will finally restore

control of Alabama’s higher education system

federal courts,

14

As UAS previously noted, it agrees with the Knight
reed 0 provide more informatton about the actual funds |
Vl-related areas (including funds obtained palitically i
now will facilitate a timely conclusion to faderal oversigh

23

to the people of Alabama, instead of the

plaintiffs that the HBCUs {and State defendants)
eceived and actual expanditures made for all Title
r relzted purposes). Becaipt of that infeomation
f of the HBCUs and PWT defendanes,
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